THIS DISPOSITION
IS NOT CITABLE AS PRECEDENT

9/ 17/ 01

OF THET.T.A.B.
Hear i ng: Paper No. 19
June 19, 2001 HRW

UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

Newport El ectronics, Inc.
V.

Newport Scientific Pty. Ltd.

Opposition No. 115,002
to application Serial No. 75/299,671
filed on May 28, 1997

Robert Curcio of Delio & Peterson, LLC for
Newport El ectronics, Inc.

Jeffrey D. Shewchuk of Kinney & Lange, P.A.
for Newport Scientific Pty. Ltd.

Bef ore Quinn, Wendel and Holtzman, Adm nistrative
Trademar k Judges.

Opi nion by Wendel, Adm nistrative Trademark Judge:

Newport Scientific Pty. Ltd has filed an application
to register the mark NEWPORT SCI ENTI FI C and desi gn, as
shown bel ow, for “food anal ysers for assessing and
determ ning viscosity properties of foodstuffs, including

m | k and dairy products, cereals, grains, and derivative
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products thereof such as cooked starch, bread, and

flour.”?

Newport Electronics, Inc. has filed an opposition to
registration of the mark on the ground of priority and
i kel'i hood of confusion under Section 2(d) of the
Trademark Act. In the notice of opposition, opposer
al l eges the nmanufacture, distribution and sale by it of
a wide variety of equipnent for industrial applications
i ncludi ng anal yzers and flowneters since 1968; the use of
the mark NEWPORT for its products since 1968; the
ownership of several registrations for the mark NEWPORT
for industrial and scientific equipnent including

2

anal yzers and flowreters;“ and the likelihood of confusion

! Serial No. 75/299,671, filed May 28, 1997, claining a first
use date of February 24, 1986 and a first use in foreign
conmmerce between the United States and Australia date of March
11, 1987. A disclainer has been nmade of the word SCI ENTI FI C.

2 pposer al | eges ownershi p of Registration Nos. 1,656, 111;
1,794,794; 2,263,919; 2,106,737 and Application Serial No.
75/ 387,724 (later issued as Registration No. 2,337,118). These
registrations in their entireties cover the mark NEWPORT for a
wi de variety of industrial and scientific equipnent. W note
the followi ng portions of certain of these registrations:
Regi stration No. 1,794,794, issued Septenber 28, 1993,
for “nmeters and multineters; nanely, tenperature neters
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with applicant’s use of the mark NEWPORT SCIENTIFIC in
connection with its analyzers for industrial
applications, nanely analyzing the viscous properties of
foodstuffs.

Applicant, in its answer, denied the nmpjority of the
all egations in the notice of opposition, although
adm tting opposer’s ownership of the pleaded
regi strations.

The Record

The record consists of the pleadings; the file of
the invol ved application; opposer’s testinony deposition,

and acconpanyi ng exhibits, of M chael Buskirk, opposer’s

... pressure neters... flow neters”;

Regi stration No. 2,263,919, issued July 27, 1999,

for “industrial and scientific equi prent for neasuring,
controlling, and/or regulating tenperature, humdity,
pressure, strain, force, flow, level, pH ... and

acqui sition, display and retrieval of data regarding
tenperature, humdity, pressure, strain, force, flow,

| evel, pH...nanely, analyzers, nanely, signal analyzers,
vol tage anal yzers, process |oop analyzers; ... flowreters,
nanely, conductive fluid flowreters, DC pul se style
flowreters, electromagnetic flowreters, anal og input
flowreters, high viscosity flowreters, vortex flowneters,
magnetic floweters, liquid floweter, high pressure

fl owreter, nechanical flowreter, paddl ewheel flowreter
position displacenent flownreters”;

Regi stration No. 2,106, 737, issued Cctober 21, 1997,

for “catal ogs, technical and scientific handbooks,

t ext books, and technical reference textbooks about
measuring, controlling and/or regul ating tenperature,
hum dity, pressure, strain, force, flow |Ieve

and acquisition, display and retrieval of data regarding
tenperature, hum dity, pressure, strain, force, flow,
level ... .7
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Mar keti ng Project Manager; copies of six registrations
owned by opposer?® and certain printed publications nmade of
record by opposer’s notice of reliance; applicant’s
testi nony depositions, and acconpanyi ng exhibits, of Dick
T. Metzger, Product Manager of Foss North Anerica and
Rodney Boot h, Managing Director of applicant; copies of
third-party registrations and web pages nmade of record by
applicant’s notice of reliance;* and opposer’s rebuttal
evi dence of copies of official records introduced by
means of a notice of reliance. Both parties have filed
briefs and both participated in an oral hearing of the
case.

Opposer was incorporated in 1965 and began using its
NEWPORT mark in the 1960's. Opposer’s business is signal
conditioning and electronic instrunentation, with its

mai n manufacture being digital instrunentation. Opposer

3 Only three of these registrations are pleaded registrations.
Copi es were not made of record of either Registration Nos.
1,794,794 or newy issued 2,337,118. Copies were nmade of two
registrations in which the mark covered is not NEWPORT in typed
drawi ng form but rather N NEWPORT in a design format. Moreover
al t hough opposer describes the copies nade of record as being
“status” copies, these are not status and title copies of the
registrations as are prepared and i ssued by the Ofice. They
are merely photocopies of the registrations or printouts
obtained fromthe Ofice search system which fail to show the
current status and title of the registrations.

4 Al though applicant has not followed the proper procedure in
maki ng these web pages of record, see Raccioppi v. Apogee, Inc.,
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sells its products to process industries in general,
including the oil industry, the food processing industry,
t he chem cal processing industry, the pharnmaceuti cal
i ndustry, and others. Specific |ongstanding custoners of
opposer in the food processing industry to whom opposer
has been selling goods since prior to 1986 include
Ral ston Purina, MIller Brew ng, and Quaker QGats. The
types of products sold to the food processing industry
i nclude tenperature nmeasurenent products, flow and
pressure neasurenment products, and calorinmeters for pH
measur enent. Opposer nmanufactures products which have
been used to control viscosity, such as its tenperature
and pressure products. Specifically, sone printing
custonmers control the viscosity of their ink by
controlling the tenperature and fl ow of the product.
Opposer has promoted its mark and products in the
food processing industry by advertisenents in trade
journals, press releases and through trade shows.
Opposer has been listed in equiprment directories directed
to the food processing industry since prior to 1986.
Opposer sells its products to the food processing
i ndustry either directly, through authorized

di stributors, or through trade shows and has done so

47 USPQRd 1368 (TTAB 1998), opposer has not objected thereto.
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since prior to 1986. By the introduction of annual
reports from 1972-1989 opposer has denonstrated that
opposer has produced instruments for the neasurenment of
flow since at |east 1972. In the 1979 report (Exhibit 5)
the follow ng description is given of opposer’s products:

Newport digital panel meters are used to measure

and display electrical signals related to

physi cal paranmeters such as tenperature, pressure

flow, speed and weight. Such paraneters are
measur ed

by sensors that convert stimuli from physical

phenonena to el ectrical signals.
Use of opposer’s NEWPORT mark on instrunments of this
nature since at |east 1972 has al so been denonstrat ed.

Opposer has been selling products to the food
processing industry, in particular instrunents to neasure
flow, since at |east 1972. One type of flow measurenent
instrunent presently being sold is the paddl ewheel flow
sensor which is ideal for solutions having |ow viscosity
and | ow suspended solid content. (Exhibit 23). These
fl ow sensors sell for $200-%$225. |In general, opposer has
nore than 50 custoners, and probably over 100, in the
food processing industry.

Applicant was incorporated in 1985 in Australia for

t he purpose of developing a device to test for weather

danage to wheat. The outcome of this project was

Accordi ngly, the web pages are considered of record.
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applicant’s product, the Rapid Visco Anal yser, prototypes
of which were introduced to the market in 1985-1986 and
first sold commercially in 1987. The basic concept of
this instrunment revol ves around cooking a sanple of
ground wheat in water and nmeasuring the viscosity of the
resulting paste. Although originally devel oped to
nmeasure the activity of al pha-anylase in weather damaged
wheat, uses of the instrunment have expanded to nmeasure

t he viscous properties of the starch that conprises the
sanpl e by neans of the cooking process and has been
applied to all grains containing starch or manufactured
or nodified starches, all of which is highly useful to
the food industry. |In operation, the sanple in slurry
form is stirred with a paddle and the torque required to
keep the paddle at a constant speed while the sanple is
heat ed and/or cooled is recorded. The torque is then
equated to a number in centipoise which is a universal
nunber used to indicate viscosity neasurenments. The
instrunent is used, inter alia, by grain traders, flour
mllers, bread, cake and biscuit bakers, starch refiners,
pl ant breeders, seed conpanies, pet, snack and breakf ast
food extruders, breweries and maltsters. (Applicant’s

Exhibit 3).
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I n 1988 Foss Food Technol ogy, | ater known as Foss
North Anmerica (Foss), becanme applicant’s exclusive
distributor in the United States. Since that tine
appl i cant, through Foss, has sold about 300 units in the
United States. There are various nodels, ranging in
price from around $34,000 to $14,000. Sales are advanced
by means of the Foss sales force, by advertisenents in
certain magazi nes such as Cereal Foods Wrld and by
participation in trade shows. A sale is typically nade
after direct contact of a Foss regional sales nanager
with someone in the food industry and foll ow ng
consi derabl e i nterchange, and perhaps a denonstration of
t he product. The sane type of selling process is used by
applicant’s two main conpetitors. Applicant’s products
are not available through retail |ocations or over the
Internet. In general, purchasers of applicant’s product
are persons in corporations in research and devel opnent
positions who typically have advanced technical degrees
and very experienced work backgrounds. Another group of
custoners are academ c scientists in universities or
organi zati ons who use the instrument for devel opi ng new
genetic material or applications for cereal crops. In

nost instances, the sale involves a multi-person decision
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maki ng process. Most installations are perforned by Foss
enpl oyees.

Applicant’s witness M. Booth naned four other
“Newport” conpanies in the instrumentation field, nanely,
Newport Corporation, a supplier of optical equipnent and
i nstrunentation; Newport Conponents, a supplier of
el ectrical equi pment; Newport G ass, a supplier of
speci al optical glass blanks; and a Newport Scientific
conpany from Jessup, Maryl and, a supplier of high-
pressure punps and hygronmeters and hygronetric controls
and recorders.

Applicant’s witness Dick Metzger defined “viscosity”
as
“the resistance to the flow of a liquid.” (Deposition
p.75). \While he agreed that “flow’ m ght be considered a
paranmeter in the neasurenment of velocity, he was not
aware of any fl owreter which could be used to neasure
viscosity. M. Booth described “flow measurenments” as
bei ng used to “ascertain the quantity of fluid passing
t hrough a pipe,” whereas the “viscosity” is a property of
the liquid itself and the term “viscous properties” is
used to describe “the performance of a material under
di fferent changes of tenperature and shear rate.”

(Deposition p.77-78).
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The Opposition

Considering first the issue of priority, we note
that, as previously pointed out, the copies of its
regi strations which opposer has nmade of record by neans
of its notice of reliance do not qualify as status and
title copies of the registrations. Although applicant
has admtted in its answer that opposer is the owner of
the registrations pleaded in the notice of opposition,
appl i cant has made no admi ssion as to the status of these
registrations. Thus, the issue of priority cannot be
determ ned on the basis of opposer’s ownership of valid
and subsisting registrations. Cf. King Candy Co., Inc.,
v. Eunice King's Kitchen, Inc., 496 F.2d 1400, 182 USPQ
108 (CCPA 1974). Nonetheless, we find the evidence of
record sufficient to establish that opposer has marketed
digital panel instrumentation under its NEWORT marKk,
particul ar instrunments for flow measurenment, since at
| east 1972. Applicant has neither shown nor clainmed use
earlier than at |least 1986. Opposer has clearly
established priority and applicant has made no argunents
to the contrary.

Turning to the issue of |ikelihood of confusion, we

t ake under consideration all of the du Pont factors which

10
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are rel evant under the present circunstances and for

whi ch there is evidence of record. See E.I. du Pont de

Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973).
We ook first to the marks of the parties and the

simlarity or dissimlarity thereof. Opposer’s mark as

pl eaded is the typed mark NEWPORT. Opposer has al so nade

registrations of record in which the mark is N NEWPORT in

the follow ng design format:

Applicant’s mark is NEWPORT SCI ENTI FI C and design, as
previ ously depi ct ed.

Opposer contends that its marks and the mark of
applicant are essentially identical, in that the word
NEWPORT is identical and the latter portion of
applicant’s mark, the term SCIENTIFIC, is a generic term
whi ch “neither adds to nor detracts froni the comercia
i npression of the mark. Applicant, on the other hand,
insists that the design portion and the SCIENTIFIC
portion of its mark cannot be ignored. Applicant argues
that the fanciful design elenment is just as prom nent as
the word portion of its mark and woul d have consi derabl e

source-indicating significance. Applicant also argues

11
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that the additional word SClI ENTIFIC serves to distinguish
applicant’s mark as a whole from opposer’s marks.

Al t hough the marks involved must be considered in
their entireties, there is nothing inproper, under
appropriate circunstances, in giving nore or |less weight
to a particular portion of a mark. See In re National
Data Corp., 753 F.2d 1056, 224 USPQ 749 (Fed. Cir. 1985).
Mor eover, although descriptive or disclaimed matter
cannot be ignored in conparing the marks, it is also a
fact that consuners are more likely to rely on the non-
descriptive portion of a mark as an indication of source.
See Hilson Research Inc. v. Society for Human Resource
Managenent, 27 USPQ2d 1423 (TTAB 1993). In addition, it
is the word portion of a mark, rather than the design
features, unless particularly distinctive, that is nore
likely to be renmenbered and relied upon by purchasers in
referring to the goods and thus it is the word portion
that will be accorded nore weight in determ ning the
simlarity of the involved marks. See Ceccato v.

Mani fattura Lane Gaetano Marzotto & Figli S.p. A, 32
USPQ2d 1192 (TTAB 1994).

Appl ying these principles, we find the word NEWPORT

to be the dom nant portion of both opposer’s and

applicant’s marks. The descriptive term SCIENTIFIC in

12



Qpposition No. 115,002

applicant’s mark, and acknow edged as bei ng descriptive
by applicant by its disclainmer thereof, has little
source-indicating significance. Moreover, even though
the design feature of applicant’s mark may be fanciful
and perhaps eye-catching, it is the word portion, and
particularly the word NEWPORT which will be renmenbered
and relied upon by purchasers in calling for the goods.
All in all, we find the marks, when considered in their
entireties, highly simlar in overall commerci al

I mpr essi ons.

Consi dering next the respective goods, opposer takes
the position that both opposer’s and applicant’s goods
are electronic instrunments for anal yzing, neasuring and
controlling variable paraneters and thus are functionally
simlar. Opposer argues that its goods are inclusive of
devi ces capabl e of neasuring tinme, tenperature, torque,
speed and nore directly, flow and flow rate and that at
| east some of its products have been used collectively to
measure and control viscosity, as in controlling the
viscosity of ink or oil. Thus, argues opposer, the
nature of applicant’s food analyzers for determ ning the
viscosity of foodstuffs, which nmakes independent
measurenents of tinme, torque and tenperature to determ ne

the viscosity, is consistent with the discrete paranetric

13



Qpposition No. 115,002

nmeasurenents performed by a number of instrunents
produced and sold by opposer.

Applicant contends that the goods of the parties are
drastically different, applicant’s food anal ysis
equi pmrent being totally separate fromthe el ectrical
anal ysi s equi pment of opposer. Applicant argues that the
pur pose of opposer’s paddl ewheel flow sensors, which are
“apparently the goods which [opposer] deens closest to
the food analyzers,” is to make a purely quantity
measur enent, nanely, the quantity of material noving past
a point in a pipeline. By contrast, applicant argues,
its food analyzers determ ne the viscosity of foodstuffs
at nultiple points along the heating/cooking cycle or, as
stated in the identification of goods, the “viscosity
properties” of the material.

Applicant argues that the term*®“flow as used in
connection with a fl owreter has a nmuch different meaning
t han when used in the definition of “viscosity” as
“resistance to flow.” A flowreter neasures a quantity of
mat eri al noved or the speed at which it is noved, whereas
“viscosity” is a paraneter of the internal state of a
fluid.

Applicant asserts that the nere fact that “flow is one

of the paranmeters which may be used to derive viscosity

14
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shoul d not be determ native. Tinme is a simlar
paranmeter; yet, applicant argues, a stopwatch is not
simlar to a flowmeter and neither a flowneter nor a
stopwatch is simlar to applicant’s food anal yzers for
determ ni ng viscosity properties.

Applicant further argues the cost differential in
t he goods of the parties as a distinguishing factor,
applicant’s food anal yzers usually selling for over
$20, 000 wher eas opposer’s paddl ewheel flow sensors sel
for $200-%$225. In addition, applicant asserts there is
no cross-over of record between conpanies that market
ei ther food analyzers such as applicant’s or visconeters
of any type and flowmeters, pointing to testinony of
Rodney Booth that to his know edge there was no such
cross-over. (Deposition pp. 74-76).

As for the analyzers upon which opposer is relying
inits notice of opposition, applicant notes that none of
opposer’s registrations cover “analyzers” in general, but
rather the two which contain references to anal yzers
specifically limt the same to “signal analyzers, voltage
anal yzers and process | oop anal yzers.” Al l of these,
applicant asserts, are not at all simlar to food

anal yzers.

15
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As a general principle, it is not necessary that the
goods of the parties be simlar or even conpetitive to
support a holding of likelihood of confusion. It is
sufficient if the respective goods are related in sone
manner and/or that the conditions surrounding their
mar keting are such that they would be encountered by the
sane persons under circunstances that coul d, because of
the simlarity of the marks used thereon, give rise to
the m staken belief that they emanate, or are associ ated
with, the sanme source. See In re Albert Trostel & Sons
Co., 29 USPQ2d 1783 (TTAB 1993) and the cases cited
t herein.

From the basic definitions of “flow and
“viscosity,” it is apparent that the flownmeters of
opposer and the food analyzers for deternining viscosity
properties of applicant, sonetines referred to as
“cooking visconeters,” are not simlar types of
instrunentation used for simlar purposes. Although flow
may be considered as one of the parameters involved in
the determ nation of viscosity, the conpl ex nmeasurenent
of the viscosity properties of a material over a range of
tenperatures and a period of tinme is a nmuch different
measurenent fromthat of flow at a particular point in a

system Clearly the objectives for the use of

16
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applicant’s food analyzers are far different fromthe
fl owmreters of opposer. In a simlar vein, the specific
anal yzers of opposer differ significantly in operation
and purpose fromthe food anal yzers of applicant.
Nonet hel ess, the question is not whether the goods
of the parties are simlar or even conpetitive, but
rat her whether a relationship of sonme type exists between
t he goods and/or whether they would be likely to be
encountered by the same persons who m ght believe that
emanate fromthe same source, if simlar marks are used
thereon. In this respect, we have little evidence of
record to guide us in determ ning the exact points of use
of opposer’s various digital panel instrunents. Opposer
sinmply has produced evidence that its products have been
mar ket ed continually over the years to the food
processing industry. W can only assune, fromthe nature
of the neasurenents being made, particularly by the
fl owmeters on which opposer has placed its enphasis in
this opposition, that these are instrunments used in the
food processing itself, or “on-line,” to control or
measure process paranmeters, rather than in any | aboratory
or scientific studies being conducted with respect to the
foodstuffs involved. Such an assunption appears to be

totally in line with opposer’s testinony to the effect

17
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that its products are sold to the process industry in
general .

Applicant’s food anal yzers, on the other hand, have
been shown to be used in the | aboratory, whether
commercial or academ c, for the study of the viscous
properties of various foodstuffs, normally starch-
containing materials. This differentiation in area of use
and purpose for use |leads us to conclude that, regardl ess
of the fact that opposer’s instruments may measure some
of the individual paranmeters which are involved in a
vi scosity nmeasurenment or nmay be used to contro
viscosity in an industrial process, the products of the
parties are not sufficiently related that purchasers
woul d be likely to assume a commpn source.

This leads us to a consideration of the channels of
trade for the respective products. There is no question
t hat the goods of both are marketed to the food
processing industry in general. Opposer has naned
specific custoners, including a cereal manufacturer and a
brewery, which are simlar to those of applicant.
Opposer’s products have been listed in equi pment
directories for the food processing industry.

Applicant’s product is by definition directed to use in

the food industry.

18
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The distinctions cone in the nmeans by which sal es
are carried out. Applicant has shown that its sales are
advanced by direct contact between a sales representative
of applicant’s exclusive distributor Foss and the
potential customer, who usually is a person with an
advanced techni cal degree and an experienced work
background. The sal es process involves considerable
i nterchange and a nulti-Ilevel decision making process.
The product is installed by Foss enpl oyees. Applicant
has introduced testinony that applicant’s products are
not sold through any retail |ocations and cannot be
purchased over the Internet.

Opposer, on the other hand, has made no evi dence of
record of any such personalized sal es operation or of the
nature of its custonmers. Applicant has introduced a
porti on of opposer’s website showi ng that opposer’s
products such as the paddl ewheel flow sensors can be
purchased over the Internet.

Mor eover, although two parties conduct business not
only in the sane fields but also with some of the sane
conpani es, the mere purchase of the goods of both parties
by the sanme institution does not, by itself, establish
simlarity of trade channels or overlap of custoners.

The li keli hood of confusion nmust be shown to exist not in

19
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a purchasing institution, but in a custoner or purchaser.
El ectronic Design & Sales Inc. v. Electronic Data Systens
Corp., 954 F.2d 713, 21 USPQ@d 1388, 1391 (Fed. Cir.
1992), citing Astra Pharmaceuticals Prods. v. Becknman

| nstruments, 718 F.2d 1201, 220 USPQ 786, 790 (1° Cir.
1983). Here we have evidence that applicant’s food

anal yzers are purchased by highly experienced persons

wi th advanced technical degrees and that the actual
purchase goes through a nulti-Ilevel chain of approval.
The purchases are obviously directed toward use of the
food analyzers in a | aboratory setting.

There is no evidence of record, however, as to the
particul ar purchasers of opposer’s products or the
selling process involved. Fromthe very differences in
the nature and the costs of the goods of the parties, we
can only assune that opposer’s products are purchased by
ot her than | aboratory personnel and are intended for use
in the food processing areas per se. Thus, although the
goods of the parties may both be purchased by the sane
conpanies in the food processing industry, we are led to
conclude that there is little likelihood that the actual
purchasers of these goods woul d be the sane.

Here the channels of trade factor is closely

intertwined with the du Pont factor directed to the

20
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conditi ons under which the purchases are nade and the
sophi stication of the purchasers making these purchases.
Opposer argues that, even though applicant’s custoners
may be sophisticated, this is not a conclusive factor
agai nst |ikelihood of confusion in this case, given the
wi de variety of electronic products for industrial and
scientific use marketed by opposer.

We cannot ignore, however, the expense involved in
t he purchase of applicant’s food analyzers, running from
$14, 000- $34, 000 or the level of expertise of those
involved in the purchase of these analyzers. By
contrast, the only evidence of record with respect to
opposer’s goods shows products ranging from $200- $225.
The | evel of expertise or nature of the purchasers of
opposer’s products is unknown. As stated in Electronic
Design & Sales, again citing Astra, “there is always |ess
| i kel'i hood of confusion where the goods are expensive and
purchased after careful consideration.” Id. at 21 USPQ
1392. We find the nature of the goods, the
i ndi vidualization of the sales and the | evel of expertise
of the purchasers to be strong factors in applicant’s
favor.

Applicant has also introduced evidence with respect

to the use of simlar Newport marks by third-parties for

21
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simlar goods. Although applicant argues that there are
a |l arge nunmber of Newport marks being used in the United
States, the testinony of M. Booth was limted to the use
by four other conpanies of Newport marks in the
instrunentation field. The use or registration of
Newport marks for non-simlar goods or services is
irrelevant and applicant’s evidence to this effect has
been given no consideration. Opposer argues, however,
that it has sought to enforce its mark and has nade of
record evidence of the consent decree whereby one of the
four conpani es named by applicant, Newport Conponents and
rel ated conpanies, is enjoined fromusing the word
“Newport” and of the infringenent action which it is
t aki ng agai nst anot her of the conpani es, Newport
Corporation. (Exhibits 40 and 41). The evidence is
clearly insufficient to establish that NEWPORT is a
commonly used mark in the instrunmentation field or that
opposer’s mark is entitled to | ess than the normal scope
of protection.

Finally, applicant has raised the factor of the

absence of any evidence of actual confusion, despite the

22
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concurrent use of the marks since at |east 1987. This
factor also inures to applicant’s benefit.?®

Accordingly, on the basis of the cumul ative
differences in the nature of the goods, the differences
in the actual purchasers of the goods, the nature of the
process involved in the purchase of applicant’s goods,
and the sophistication of the purchasers involved in the
sel ection of applicant’s food analyzers, we find no
i kel'i hood of confusion, despite the simlarity of the
marks. As stated in Electronic Design & Sales, 21 USPQd
at 1391, citing Wtco Chem Co. v. Witfeld Chem Co.,
418 F.2d 1403, 164 USPQ 43, 44-45 (CCPA 1969), aff’'g. 153
USPQ 412 (TTAB 1967):

We are not concerned with nere theoretical

possi bilities of confusion, deception, or m stake

or with de mnims situations but with the

practicalities of the commercial world, with

which the trademark | aws deal

Deci sion: The opposition is disnissed.

> (pposer’s argunent that the advertising by Foss often fails to
show use in a clear and conplete fashion of applicant’s mark in
connection with the goods is irrelevant to the issue of

i kel i hood of confusion, the only issue before us.
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